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Mr. John A. Coleman, for Canadian National Railway Company;

Messrs. Michael A. Church and Douglas J. Wray, for the United Transportation Union.

PART I

I - Background of the Matter Before the Board

[1] In 1977, VIA Rail Canada Inc. (VIA or the employer) was created as a federal crown corporation to take over

passenger services in Canada previously provided by Canadian National Railway (CN) and Canadian Pacific

Railway (CP).  To this end, VIA continued to use CN running trades: locomotive engineers and the conductors,

assistant conductors and yardmen (hereinafter collectively referred to as  "the conductors").  In 1987, VIA proceeded

to hire its own running trades to achieve some cost efficiencies.  This was made possible in part through the Railway

Passenger Services Adjustment Assistance Regulations, S.O.R./77-869, which provided the basis for negotiating

special agreements, to preserve benefits and to set the terms and conditions of those benefits for employees

"adversely affected by the implementation of changes" of a transfer of employment from CN to VIA.  On March

6, 1987, a Special Agreement was concluded between VIA, CN and the United Transportation Union (UTU) as the

bargaining agent for the conductors.  The Special Agreement established a mechanism for a 1987 to 2024 reciprocal

rights period, during which "adversely affected employees" having at least two years at CN as of June 25, 1987,

could transfer between CN and VIA in the event of reductions in staff.

[2] A separate Special Agreement, including a Transfer Agreement was also concluded in June 1987 between CN,

VIA and the International Brotherhood of Locomotive Engineers (BLE) as the bargaining agent for the locomotive

engineers at VIA and CN for similar benefits.

[3] In 1997, VIA decided to implement further cost efficiencies by merging the work of the locomotive engineers

and conductors on its trains through its New Era Passenger Operations Initiative (NEPO).  In furtherance of its

NEPO initiative, VIA filed an application under section 18 of the Code to merge the locomotive engineers and
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conductor bargaining units.  On September 22, 1997, the predecessor Canada Labour Relations Board (CLRB)

agreed to replace the two bargaining units with a single bargaining unit of running trades at VIA. The CLRB also

ordered a representation vote, which resulted in the BLE becoming the bargaining agent for the new bargaining unit.

[4] VIA�s stated intention before the CLRB was to call the combined classification "operating engineer" and to

provide members of both former classifications with the required training to assume the duties of the new

classification. During the first round of collective bargaining, the BLE strenuously opposed this change of

designation, insisting that the combined classification remain "locomotive engineer". VIA finally conceded this

point. 

[5] On June 12, 1998, the BLE and VIA signed their first collective agreement for the new bargaining unit. Attached

as Appendix A, was an agreement to implement VIA�s NEPO initiative to transfer to the locomotive engineers all

the operational work previously performed by the conductors, as well as the terms regarding the consequences of

implementing such an initiative (the Crew Consist Adjustment Agreement - hereinafter the CCAA).   The CCAA

set the terms whereby the employment of those who would not qualify for the new classification was to be

terminated at VIA. In the end, all locomotive engineers, with few exceptions, were trained for the new classification

(thereby maintaining their employment), while only a few conductors managed to do so.  The new CCAA

commenced on July 1, 1998.

[6] Through a separate agreement negotiated between the National Automobile, Aerospace, Transportation and

General Workers Union of Canada (CAW), the non-operational or "on-train duties" of the conductors were

transferred to another classification, the "onboard services employees".  These positions were not offered to the

conductors.  This brought about the hiring of an additional 70 or so new employees in this bargaining unit. As this

bargaining unit is not the subject of this decision, it will not be further mentioned in these reasons.

[7] A group of conductors took the view that the BLE had negotiated the CCAA to their detriment in favour of the

existing group of locomotive engineers. This led them to file, through Mr. George Cairns, an unfair labour practice

complaint pursuant to section 97(1) of the Code against the BLE, for having represented them in a manner that was

"arbitrary, discriminatory and in bad faith in its representation of employees as result of the merger of two



4

bargaining units, in violation of section 37 of the Code."  On October 22, 1999, The Board upheld the complaint

and ordered the following remedies in George Cairns et al., [1999] CIRB no. 35; and 2000 CLLC 220-12

(hereinafter referred to as Decision no. 35):

[130] Therefore the Board orders the following.

1. VIA and the BLE are to reopen the Crew Consist Adjustment Agreement on the following:

a. the selection process for conductors and assistant conductors;

b. seniority provisions as they affect conductors and assistant conductors who qualify as locomotive engineers;

c. the application of the Special Agreement negotiated between UTU, VIA and CN;

and any other related issues as the parties see fit with a view to providing for the interests and needs of the group of
conductors and assistant conductors. The parties are to conclude the negotiations of such amendments no later than
December 15, 1999.

2. The BLE will design and hold an internal consultative process to determine these interests and needs and will hire
an appropriate professional to assist the conductors and assistant conductors in this process.

3. The choice of such a professional is to be made in consultation with the conductors and assistant conductors.

4. The BLE is to bear, without the assessment of further union dues, the cost of the services of this professional.

5. The chosen professional will represent the conductors and assistant conductors for the purposes of the reopening and
negotiation of the Crew Consist Adjustment Agreement, as provided above, and will share an equal voice with BLE
representatives in coming to an agreement.

6. The BLE will assume, with respect to the instant proceedings, the fees of the complainants� legal counsel on a
solicitor-client basis.

[131] The Board reserves its jurisdiction should the parties be unable to resolve matters concerning the remedies ordered
by the Board.

[8] This was but the opening salvo of what became a flurry of legal proceedings.

[9] On November 15, 1999, VIA filed an application for reconsideration of the Board�s decision.

[10] On November 19, 1999, VIA filed an application for judicial review of Decision no. 35 in the Federal Court

of Appeal under section 28 of the Federal Court Act.
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[11] On December 3, 1999, VIA filed an application for the Board to stay the application of its order issued as part

of Decision no. 35, pending the decision on the application for reconsideration and based in part, on an arbitral

award issued by Arbitrator Michel Picher, dated November 25, 1999, which concluded to the applicability of the

Transfer Agreement to VIA employees unable to hold assignments at VIA.  (This arbitration decision is reviewed

further in these reasons, see para. [32] and ff.)

[12] As the conductors and the BLE were unable to reach an agreement on the choice of a professional to represent

the conductors , the Board was required to issue an order on December 9, 1999,  giving them until December 13,

1999 to reach an agreement on the choice of that professional, or else the Board would make that appointment, and

extending to January 14, 2000 the deadline by which the parties were to come to an agreement on the ordered

remedies.  The BLE and the conductors came to agree on the appointment of Mr. Martin P. Gregotski.

[13] On January 12, 2000, a reconsideration panel of the Board dismissed VIA�s application that Decision no. 35

be stayed:  VIA Rail Canada Inc., January 12, 2000 (CIRB LD 173).

[14] On January 17, 2000, the Federal Court of Appeal decided that Decision no. 35 should be stayed pending a

judicial review hearing set for hearing no later than May 31, 2000: International Brotherhood of Locomotive

Engineers v. Cairns et al. (2000), 263 N.R. 391.

[15] On May 5, 2000, a reconsideration panel of the Board upheld the original panel�s decision on the basis of the

evidence before it; however, it returned the matter to the original panel to hear additional evidence which the BLE

and VIA claimed had not been brought to the original panel�s attention: George Cairns et al., [2000] CIRB no. 70.

[16] On June 6, 2000, the BLE asked the Board disqualify the original panel and appoint a new panel, on the basis

of apprehension of bias since it had heard the original matter.  This application was dismissed: George Cairns et

al.,  June 5, [2000] CIRB no. 86.

[17] On March 9, 2001, after hearing the further evidence presented by the BLE and VIA, the original panel found

that this evidence did not support changing its original decision: George Cairns et al., [2001] CIRB no. 111. 
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[18] On May 2, 2001,  the Federal Court of Appeal dismissed the applications for judicial review filed by the BLE

and VIA and lifted the interim stay:  VIA Rail Canada Inc. v. Cairns, [2001] 4 F.C.A. 139.

[19] On June 5, 2001, following the Federal Court of Appeal�s judgment remitting the matter to the Board to set

a new time limit for the negotiation of amendments of the CCAA, the Board issued a further decision allowing CN

and the UTU to become intervenors in the matter under certain conditions and setting the date of July 20, 2001 to

complete the implementation of the Board�s decision: George Cairns et al., June 5, 2001 (CIRB LD 464).

[20] On July 26, 2001, at the joint request of the parties and after hearing their submissions, the Board issued an

order appointing the Board�s Executive Director to facilitate a resolution process.  To the extent this process was

unable to assist the parties, the order also provided that Arbitrator Picher be appointed to adjudicate the matter in

the final instance through a mediation/arbitration process.  The award of the arbitrator was to be issued no later than

October 31, 2001 and provide for an implementation date of November 15, 2001 or such further date as he might

determine.

[21] As the parties were unable to resolve the disputed issues through the facilitation process, the issues were

referred to Arbitrator Picher as provided in the Board�s order of July 25, 2001, in September 2001.

[22] On October 22, 2001, Arbitrator Picher wrote to the Board requesting an extension of his mandate for a further

three months to January 31, 2002, on the basis that discussions had been sufficiently positive to merit an extension.

It was his opinion that "the chances for a settlement, or alternatively a more constructive and acceptable award, will

be greatly enhanced by such an extension of the time period."

[23] On October 25, 2001, the Board extended Arbitrator  Picher�s mandate on the basis of these representations.

[24] On December 6, 2001, VIA�s application for leave to appeal the decision of the Federal Court of Appeal to the

Supreme Court of Canada was dismissed: VIA Rail Canada Inc. v. Cairns, [2001] S.C.C.A. no. 338.
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[25] On January 15, 2002, Arbitrator Picher requested a further extension to May 31, 2002, stating in part that a

recent decision of the Quebec Superior Court could have some impact on the evolving positions of the parties and

the terms of any potential settlement.  The Board did not immediately grant this extension and solicited the parties�

views as to a further extension.  

[26] On February 5, 2002, by way of a conference call, the Board canvassed the opinion of all the parties, including

the intervenors (VIA, CN and the UTU), as to the opportunity of giving a further extension to Arbitrator Picher to

resolve outstanding issues.  Since two days of mediation between VIA and CN had already been scheduled for

February 6 and 7, 2002, the Board agreed to extend Arbitrator Picher�s mandate to February 11, 2002.  The

scheduled mediation sessions did not provide a final resolution of the matter.  

[27] On February 11, 2002, the Board issued a ruling that it was not extending Arbitrator Picher�s mandate any

further on the basis that it had not been convinced that a further delay would serve the best interest of the

conductors.  The Board stated that it was concerned that some two and one half years later, the BLE had yet to

implement at least one of the Board�s direct orders that were not part of Arbitrator Picher�s mandate, namely the

payment of the conductors� legal fees.  The Board observed that the non-payment of legal fees as ordered in

Decision no. 35, had become a detriment to the conductors� ability to continue to finance the mediation and any

eventual arbitral proceedings before Arbitrator Picher.  Consequently, the Board peremptorily set two sets of hearing

dates: (a) to hear evidence and argument concerning legal expenses with respect to proceedings before the Board,

lost wages, expenses and related issues concerning the arbitration mediation process as well as issues of

enforcement; and (b) to hear evidence and argument on appropriate remedies with respect to all other outstanding

remedies as well as issues of enforcement resulting from Decision no. 35.

[28] On March 4, 2002, the Board was required to issue another letter decision concerning a  clarification requested

by VIA about certain issues arising from the Board�s ruling of February 11, 2002, and the responses received from

other parties:  George Cairns et al., March 4, 2002 (CIRB LD 624).  In this letter decision, the Board decided that

(a) VIA was not an interested party to the dispute between the BLE and the conductors as to expenses and costs

resulting from Decision no. 35; (b) it  would hear the parties on the remedial orders; and (c) dismissed VIA�s

contention that it was not being provided with the right to a fair hearing because of the short time frames to review
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the conductors� submissions, authorities and witness list before the hearing.  The Board also stated that it would hear

the entire matter and not rule on certain disputes between the BLE and the conductors in advance of obtaining VIA�s

submissions on remedies.  

[29] On the same day,  March 4, 2002, the Board simultaneously issued reasons for decision:   George Cairns et

al., [2002] CIRB no. 163, dismissing an application by the BLE for the reconsideration of its February 11, 2002

ruling not to renew the mandate of Arbitrator Picher for a third time.

[30] On March 22, 2002, after hearing the parties on the extent of legal expenses and costs to the conductors to be

ordered as a result of Decision no. 35, the Board issued an order to the BLE to compensate the conductors for their

legal expenses and costs with respect to the original hearing and with respect to the applications for reconsideration,

the rehearing of the matter and the quantum hearing.

II - Further Litigation of Matters With Respect to Decision No. 35

[31] Notwithstanding Decision no. 35, and parallel to the continuing matters before the Board just described, the

BLE and VIA nonetheless carried on with arbitration proceedings concerning CCAA issues ordered to be

renegotiated as per that decision. 

[32] Firstly, an arbitration dealing with the flow-back rights of conductors under the Transfer Agreement from VIA

to CN pursuant to the CCAA  was under advisement before Arbitrator Picher at the time the Board�s decision was

rendered.  The arbitration decision notes that written submissions in argument as well as reply and supplemental

submissions continued to be forwarded to the arbitrator up to November 17, 1999, almost a month after Decision

no. 35 was issued.

[33]  Meanwhile, in light of the Board�s findings, CN, the UTU, who were parties to these arbitration proceedings,

and the conductors, asked the arbitrator,  to either dismiss the dispute before him or to suspend the proceedings.

The BLE and VIA urged the arbitrator to render his award.  The award was issued on November 25, 1999

concluding that conductors at VIA had a right to return to the service of CN under the UTU Transfer Agreement.
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The arbitrator also concluded that the Board�s orders had no effect on his jurisdiction to decide the matter at issue,

and that his proceedings were not rendered "nugatory" as a result of the Board�s decision.  

[34] On the very day this award was issued, VIA ordered the conductors entitled to return to CN to report to the CN

operations centre within 72 hours, failing which, they risked forfeiting their chance to exercise their seniority with

CN. The conductors were also told that VIA would be permanently cutting off salary protection by signing out of

the letter of protection concluded as part of the CCAA. 

[35] Within 72 hours, the conductors appeared on CN�s doorstep.   (Incidentally, for the three and half  years that

the conductors have been at CN, they have received salary protection as a result of a private agreement between the

UTU, now the conductors� bargaining agent at CN until court matters are resolved. )

[36] In December 1999, CN brought a motion for judicial review of Arbitrator Picher�s decision.  On December 14,

2001, the Quebec Superior Court quashed the arbitrator�s decision, with the effect that the conductors were to be

returned to VIA. That decision is now under appeal before the Quebec Court of Appeal.  

[37] Secondly, on February 25, 2000, in a related file, the UTU brought a complaint of unfair labour practice against

VIA, alleging discriminatory conduct prejudicial to the careers of the conductors who had been transferred to CN

as a result of the arbitrator�s decision - as noted now once more represented by the UTU -  more particularly because

of VIA�s lack of cooperation in imparting information to CN concerning its former conductors in order to allow for

certain benefits at CN to occur.  The UTU raised the BLE�s continuing inaction towards VIA�s former conductors.

On August 23, 2001, the Board dismissed the UTU�s application on the basis that any claims by the conductors

against VIA had to be processed through the BLE as their legitimate bargaining agent at VIA: VIA Rail Canada Inc.,

[2001] CIRB no. 127.  However, the Board made some strong observations about the decidedly lack of cooperation

between VIA and the UTU with respect to its former conductors and the fact that the parties "would be better served

by addressing the consequences of [Decision no. 35] as quickly as possible".

[38] Thirdly, yet further arbitrations were commenced before Arbitrator Picher with regards to the very selection

process ordered reopened by Decision no. 35.  A policy grievance on the merit of the selection process under the
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CCAA was the first to be adjudicated.  This arbitration concluded on March 16, 2000, and an award issued on May

2, 2000. The arbitrator dismissed the policy grievance, concluding that the employer had the right to establish a

selection process and that to limit training opportunities to correspond to the number of actual locomotive engineer

vacancies in any given terminal.  This award resulted in the denial of 21 grievances on the issue of the viability of

a selection process.  This award was followed by the further adjudication of 18 grievances concerning work habits

assessment, 9 grievances concerning the mechanical aptitude test in relation to the selection process, 9 grievances

related to the interview process and 2 grievances for other related reasons. Eleven grievances were settled, 3 were

withdrawn.  These awards were issued between April 2001 and January 2001, with apparently no deference given

to the Board�s orders.

[39] With this litigation as a background,  not surprisingly the parties have been unable to this day to negotiate the

amendments to the CCAA ordered in Decision no. 35 . The conductors now ask the Board to decide and impose

appropriate remedies. This decision concerns the determination and application of these remedies.

PART II

III - Preliminary Objections Raised by VIA and the BLE to the Board�s Jurisdiction on Remedial Issues

[40] As a preliminary objection to the Board�s jurisdiction to now impose the remedies in this matter, VIA

submitted, with the support of the BLE, that by amending any part of its original remedies, the Board would be

illegally reconsidering its decision by setting aside its own decision.  On this issue, the Board ruled orally at the

hearing that it was not prepared to reconsider or enlarge its previous remedies as this would be contrary to the

conclusions of the decision of the Federal Court of Appeal.  It further ruled that the evidence to be presented on the

matter of remedies should be consistent with its conclusions in George Cairns et al. (35), supra, and George Cairns

et al., June 5, 2001 (CIRB LD 464).  The Board clarified that it would not hear any evidence on whether the CCAA

was substandard or whether the overall conditions negotiated by the BLE on behalf of the conductors were in

keeping with industry standards, as these parts of the original claim had been dismissed.  It also stated that the only

usefulness of industry standards would be to support a proposal or position taken with respect to the three areas the

Board had ordered reopened: (1) the selection process; (2) seniority provision; and (3) the application of the Special




